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 1.  TIME:  8:30   CASE#: MSC12-02582 
CASE NAME: HICKEY VS GREYSTONE HOMES, INC 
HEARING ON MOTION TO/FOR ENFORCE TERMS OF THE SETTLEMENT FILED 
BY GREYSTONE HOMES, INC., LENNAR SALES CORP 
* TENTATIVE RULING: * 
 
Since the motion was unopposed, the Court’s tentative ruling is to grant the motion.  However, 
on January 13, 2017 plaintiff’s counsel uploaded to File and Serve Express a “Notice of 
Plaintiff’s Signatures.”  It appears, therefore, the matter may be moot. 
 
If moving party wishes to have the tentative ruling, granting the motion, made the final ruling of 
the Court, it shall give notice in the usual fashion that it wishes to have the motion heard.  If 
counsel does not request such a hearing, the Court will regard the matter as moot and drop the 
motion from calendar. 
 
Counsel may appear by CourtCall.   
 

  

  
 2.  TIME:  8:30   CASE#: MSC14-00504 
CASE NAME: NRG RENEW LLC V SUNPOWER CORPO 
HEARING ON MOTION TO/FOR TO STRIKE SUNPOWER'S JURY DEMAND FILED 
BY NRG RENEW LLC, NRG ENERGY, INC. 
* TENTATIVE RULING: * 
 
NRG’s motion to strike SunPower’s jury demand is denied. There are several separate and 
independent grounds for the Court’s decision. 

No “initial case management conference” was scheduled until March 2015 

First, NRG relies on Code of Civil Procedure (“CCP”) §§ 631(c) and 631(f) to support its 
contention that SunPower waived its right to a jury trial. Those sections say: 

(c) The [jury fee] shall be due on or before the date scheduled for the initial case 
management conference… 

(f) A party waives trial by jury in any of the following ways: 

… 

(5) by failing to timely pay [the jury fee], unless another party on the same side of 
the case has paid that fee. 

Here, there is no dispute about the following relevant timeline. The case was filed on March 19, 
2014. At that time, an initial case management conference was set for May 22, 2014 in 
Department 9. That CMC was re-scheduled and continued at least four times, to June 25, 2014, 
July 15, 2014, July 29, 2014, and, ultimately, August 19, 2014. 

Although no party cites any authority dealing with this specific question, the parties seem to 
agree that if a CMC is initially set, but then re-scheduled to a later date, the jury fee requirement 
is not triggered. So, in this case, no party argues that jury fees needed to be posted on or before 
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May 22, 2014, which was the first date “scheduled for the initial case management conference.” 
Indeed, NRG did not pay its own jury fee until June 10, 2014.  

NRG contends that SunPower waived its right to a jury trial by failing to post fees on or before 
August 19, 2014, not that it should have posted its jury fees by May 22, 2014, or any of the other 
re-scheduled CMC dates prior to August 19, 2014.   

On August 19, 2014, the Court (Department 9) heard oral argument pertaining to SunPower’s 
demurrer to the complaint. While NRG is correct that the Court’s docket reflects that a CMC was 
“completed” on August 19, 2014, the transcript of that proceeding is before the Court. At the 
conclusion of the hearing on the demurrer, the Court (Judge Craddick) noted that since the 
pleadings remained unsettled (NRG had indicated it was going to amend its pleading in 
response to the ruling on the demurrer), the CMC ought to be put out 120 days. After reading 
this transcript, the Court concludes that Judge Craddick was re-scheduling the initial CMC, to a 
later date, just as the initial CMC previously had been re-scheduled multiple times.  

The Court’s docket reflects that the next CMC date was December 17, 2014, and that the 
December CMC also was continued, to March 12, 2015. There is no dispute that a CMC was 
scheduled for March 12, 2015 and actually occurred on March 12, 2015. There similarly is no 
dispute that SunPower posted jury fees on March 9, 2015. 

The Court concludes, after reading the August 19 transcript, that all CMC dates set prior to 
March 12, 2015 were re-scheduled, and that the “date scheduled for the initial case 
management conference” was March 12, 2015. As a result, SunPower’s paying its jury fees on 
March 9, 2015 complied with the statute and there is no waiver. 

Assuming, arguendo, SunPower waived its right to a jury trial, it has presented just terms to be 
excused from that waiver 

Even assuming, arguendo, that SunPower waived its right to a jury trial by failing to post jury 
fees by August 19, 2014, CCP § 631(g) provides the Court discretion to excuse that waiver 
“upon just terms.” The Court is required to “resolve doubts in interpreting the waiver provisions 
of section 631 in favor of a litigant’s right to jury trial.” Tesoro del Valle Master Homeowners 
Assn. v. Griffin (2011) 200 Cal.App.4th 619, 638. 

Here, as noted above, the initial CMC was re-scheduled a number of times before August 19, 
2014. Were the Court to conclude that August 19, 2014 was, indeed, the “date scheduled for the 
initial case management conference” within the meaning of CCP § 631, a review of the August 
19 transcript reveals that it would be a justifiable mistake for SunPower to have concluded that 
Judge Craddick was re-scheduling the initial CMC to a later date, rather than actually 
conducting the initial CMC and then setting a subsequent CMC. As discussed above, the parties 
agree that when the initial CMC is set, but then re-scheduled, the jury fee requirement is not 
triggered. 

Were the Court to conclude that SunPower waived its right to a jury trial by failing to post jury 
fees by August 19, 2014, the Court also would conclude that if SunPower believed the initial 
case management conference was re-scheduled from August 19, 2014 to a later date 
(ultimately, March 12, 2015), such a belief was reasonable. It follows, then, that asking to be 
excused from that waiver based on a reasonable belief that the initial CMC was re-scheduled 
would constitute “just terms” within the meaning of the statute. On that basis, the Court would 
exercise the discretion afforded to it by CCP § 631(g) and excuse any such waiver. 
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NRG fails to demonstrate any prejudice 

As noted above, the Court is required to “resolve doubts in interpreting the waiver provisions of 
section 631 in favor of a litigant’s right to jury trial.” Tesoro at p. 638. “Accordingly, where the 
right to jury is threatened, the crucial focus is whether any prejudice will be suffered by any party 
or the court if a motion for relief from waiver is granted. A trial court abuses its discretion as a 
matter of law when … relief has been denied where there has been no prejudice to the other 
party or to the court from an inadvertent waiver.” Id. (citations and quotations omitted). 

The Court will suffer no prejudice from having this matter tried to a jury. Indeed, the Court’s July 
28, 2016 Issue Conference Order contemplates a trial by jury. In addition, NRG itself initially 
demanded a jury trial.  

The motion argues that NRG would be prejudiced by a jury trial for two reasons.  

First, it says that the underlying contractual provision is complex and may be “challenging for a 
jury to understand.” (Motion 6:10-13.) That may be so, but the mere fact that the case will be 
tried to a jury is not itself prejudice. Johnson-Stovall v. Super. Ct. (1993) 17 Cal.App.4th 808, 
811. Plainly, then, NRG’s speculative belief that this matter would be “challenging for a jury to 
understand” is not sufficient for the Court to find that NRG would be prejudiced by this matter’s 
being tried to a jury. 

Second, NRG indicates that a trial by jury would result in “[a]dded expense, uncertainty, and 
time.” (Motion 6:14-15.) But NRG provides no detail as to what that expense, uncertainty, or 
time would be. Given that the Court’s Issue Conference Order contemplates a jury trial, 
presumably the parties have been preparing for a jury trial. In any event, trial in this matter is not 
until May, which gives the parties ample time to complete whatever marginal work is needed to 
prepare for a jury rather than a bench trial.  

In Johnson-Stovall, the defendants argued that they would be prejudiced by having the trial 
heard before a jury because they needed time to prepare jury instructions, motions in limine, 
and to enlarge exhibits. Id. at p. 811. The Court rejected that argument, noting that the parties 
had seven months between its ruling that a jury would be convened (in August 1993) and the 
trial date (April 1994) to complete those tasks. Id. Here, trial is not for another four months. 
Surely whatever work is required can be completed in that time. NRG has failed to demonstrate 
that it would suffer any prejudice from the Court excusing any waiver that may have occurred 
and permitting this case to be tried to a jury. 

The motion is denied. 
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 3.  TIME:  8:30   CASE#: MSC14-01730 
CASE NAME: LACKEY VS. GREGG DRILLING AND 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY NICHOLAS LACKEY 
* TENTATIVE RULING: * 
 
The parties are to appear.   
 
The Court has reviewed the supplemental filings and is satisfied with the answer to the following 
questions that appeared in its December 15, 2016 tentative ruling: 2, 3, 4, 6, 7, 8, 9, and 11.  
 
With respect to questions 10, 12, and 13, the Court will provide counsel with a specimen of 
notice that is considerably clearer than the one they have submitted. 
 
With respect to question 1, the Court will inquire further of counsel at the hearing. 
 
With respect to question 5, the Court has read what was submitted.  As previously noted, the 
Court will not now give tentative approval to payment of (i) $10,000 to the named plaintiffs, or (ii) 
$70,000 as attorney fees, or (iii) a specific amount of actual costs.  The amount of these 
payments will be considered at the final approval hearing. 
 
The Court would also appreciate the answer to this question: if one were to divide the average 
payment to a class member by the average wage paid to class members, what number results?  
In other words, the Court is trying to determine the average number of hours of pay that will be 
awarded to class members. 
 
Finally, the Court will file under seal the following Exhibits to the Supplemental Declaration of 
David Spivak in Support of Motion for Preliminary Approval of Class Action Settlement: 4 and 
18.  It finds no basis for filing under seal Exhibits 5, 6 and 7.   
 
Plaintiff shall prepare and file a copy of Mr. Spivak’s Declaration and the “Supplemental 
Memorandum of Points and Authorities in Support of Plaintiff Nicholas Lackey’s Unopposed 
Motion for Preliminary Approval of Class Action Settlement” that redacts references to the 
material in Exhibits 4 and 18; but that does not redact information contained in Exhibits 5, 6 and 
7. 
 
 
 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   01/26/17 

 
 

- 5 - 

 4.  TIME:  8:30   CASE#: MSC14-01730 
CASE NAME: LACKEY VS. GREGG DRILLING AND 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 The parties are to appear. 

  

 5.  TIME:  8:30   CASE#: MSC15-02258 
CASE NAME: DINELLI PLUMBING VS. F & H CON 
CHECK FOR NOTICE OF SETTLEMENT 
* TENTATIVE RULING: * 
 
 Off calendar.  

  

 6.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY LISA 
HIRSCHHORN 
* TENTATIVE RULING: * 
 
Rule 3.1362 of the Rules of Court says, 
 

“(d)…(2)…As used in this rule ‘current’ means the address was confirmed within 30 days 
before the filing of the motion to be relieved.  Merely demonstrating that the notice was 
sent to the client’s last known address and was not returned is not, by itself, sufficient to 
demonstrate that the address is current.” 

 
But that is, essentially, what counsel has done to “confirm…within the past 30 days that the 
address is current.” Therefore, the motion is denied without prejudice. 
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 7.  TIME:  8:30   CASE#: MSL06-01223 
CASE NAME: FIRESIDE BANK VS. BROWN 
HEARING ON MOTION TO/FOR VACATE JUDGMENT AND ENTER DIFFERENT 
JUDGMENT FILED BY ANTHONY BROWN 
* TENTATIVE RULING: * 
 
There is a proof of service in the file indicating that Mr. Brown has served his motion on 
plaintiff’s counsel and there is no opposition to the motion.   
 
The motion essentially asks that a different judgment be entered.  In addition, the motion alleges 
that Fireside Bank filed bankruptcy. There is no information about the disposition of the 
judgment as an asset in the bankruptcy.  
  
Given this confusion, the Court stays enforcement of the judgment.  If the purported assignee 
wishes to pursue enforcement of the judgment, it must meet and confer with Mr. Brown and see 
if the parties can agree upon the proper amount of the judgment, if any.  If they cannot agree, 
the purported assignee may make a motion to lift the stay and or amend the judgment. 
 

  

 8.  TIME:  8:30   CASE#: MSL10-07025 
CASE NAME: CAPITAL ONE VS. SYED 
HEARING ON MOTION TO/FOR SET ASIDE ENTRY OF DEFAULT AND DEFAULT 
JUDGMENT FILED BY REHAN M. SYED 
* TENTATIVE RULING: * 
 
There is no opposition and the motion appears meritorious.  It is, therefore, granted.  The 
default, default judgment and writ of execution are set aside.  Defendant shall file a response to 
the complaint on or before February 28, 2017. 

  

 9.  TIME:  8:30   CASE#: MSL15-01203 
CASE NAME: YZAGUIRRE VS. ROSANO 
HEARING ON MOTION TO/FOR SET ASIDE OR VACATE JUDGMENT & BOID THE 
ABSTRACT FILED BY JOE L. YZAGUIRRE 
* TENTATIVE RULING: * 
 
The Court is familiar with this case.  This is not the first time that moving party has failed to meet 
a deadline and sought relief from his neglect.   
 
On December 28, 2015 the Court held an extended case management conference with the 
parties.  Mr. Yzaguirre was present and discussed the upcoming trial at length.  The Court set a 
four day jury trial.   
 
Defendant/cross-complainant went to the trouble to prepare for trial at some expense.  Plaintiff 
failed to appear.  He says he miscalendared the date.  However, he does not provide any 
evidence of that other than his declaration.  He has not shown, as an exhibit to his declaration, a 
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copy of a calendar page on which it was recorded; or the piece of paper on which he says he 
wrote it down.   
 
When plaintiff failed to appear, the Court conducted a prove-up hearing.  Convincing evidence 
was adduced.  Judgment was entered on June 13, 2016 and filed on June 20, 2016.   Notice 
was promptly given. 
 
Defendant then expended time and money seeking to execute on the judgment.  However 
Plaintiff did nothing to set it aside, despite two orders of examination.   One day before the six 
month statutory deadline, he filed his motion.  Given all that has happened, that is not a motion 
filed within a reasonable time.   
 
Plaintiff knew, as early as June 2016, that he had not attended trial and that judgment was 
entered against him.  Yet he did not promptly seek relief from his alleged mistake.  Instead, he 
waited while defendant expended significant time and money seeking to enforce the judgment.  
The late filing of this motion will cause prejudice to defendant. Setting aside the judgment after 
all this time would not be just.   
 
The motion is denied.   
 

  

10.  TIME:  8:30   CASE#: MSL16-03853 
CASE NAME: ARROWOOD INDEMNITY VS MARACHI 
HEARING ON DEMURRER TO CONSUMER CREDIT COLLECTIONS CMPL (CRC 
3.740) of ARROWOOD INDEMNITY COMPANY FILED BY SHAHRIAR R MARACHI 
* TENTATIVE RULING: * 
 
There is no opposition to the demurrer which appears to be meritorious.  The demurrer is 
therefore sustained.   
 
Plaintiff faxed a pleading to chambers dated January 24, 2017 saying he has filed a First 
Amended Complaint.  However a check of the Court’s computer system indicates that no such 
amended complaint has been filed.   
 
Since plaintiff has neither sought leave to amend, nor filed a first amended complaint, the 
demurrer is sustained without leave to amend as requested by defendant. 
 
If plaintiff has indeed filed an amended complaint, he should give notice that he intends to argue 
this tentative as provided in the Local Rules and bring proof of filing to the hearing. 
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11   TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 
Counsel are to appear. 

  

12.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON STATUS REVIEW RE: BANKRUPTCY 
* TENTATIVE RULING: * 
 
Counsel shall appear and be prepared to discuss the consequences of the bankruptcy, if any, 
with respect to the upcoming trial. 
 
 

  

13.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY SIERRA ROCK 
PRODUCTS INC 
* TENTATIVE RULING: * 
 

Defendant Sierra Rock’s motion for summary judgment is denied.  

Defendant Sierra Rock (“Defendant” or “Sierra Rock”) argues that it is entitled to 

judgment in its favor because Plaintiff Nolan Lamb (“Plaintiff” or “Lamb”) cannot show that he 

was exposed to asbestos rock supplied by Defendant. A defendant meets its burden on a 

motion for summary judgment by showing either that plaintiff’s claims have no merit or that there 

is a complete defense to the claims. (Code of Civil Procedure § 437c(p)(2).) A defendant can 

show this by providing factually devoid discovery responses from plaintiff or by providing 

admissible evidence that negates Plaintiff’s claim. (Brantley v. Pisaro (1996) 42 Cal.App.4th 

1591, 1595-97; see also Aguilar v. Atlantic Richfield Co. (2001) 25 C4th 826, 854.)  

Once a defendant has met its burden, the motion will be granted unless the plaintiff can 

show at least one triable issue of material fact. (Brantley, supra, 42 Cal.App.4th at p. 1594; 

Aguilar, supra, 25 Cal.4th at p.843.) “In ruling on the motion, the court must consider all of the 

evidence and all of the inferences reasonably drawn therefrom, and must view such evidence 

and such inferences, in the light most favorable to the opposing party.” (Aguilar, supra, 25 
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Cal.4th at p. 843 (internal citations and quotations omitted); see also, Code of Civ. Proc. § 

437c(c).) 

Here, Plaintiff’s discovery responses are factually devoid. Plaintiff claims exposure to 

Defendant’s rock while at the Dodge Ridge Ski Resort (“Dodge Ridge”) and when mountain 

biking over a large number of the fire roads in Tuolumne County. As to both these alleged 

exposures, Plaintiff’s discovery responses do not provide facts that show that Plaintiff was 

actually exposed to Defendant’s rock. (Exs. B & M: Defendant’s special interrogatories and 

Plaintiff’s responses, set one and Exs. F & Q: Defendant’s special interrogatories and Plaintiff’s 

responses, set two.) Thus, Defendant has shifted the burden regarding whether Plaintiff was 

exposed to Defendant’s rock. Plaintiff, however, has presented evidence that shows there are 

triable issues of material fact as to whether Plaintiff was exposed to Defendant’s asbestos-

containing rock at Dodge Ridge.  

The central issue is in this motion is whether Plaintiff has presented sufficient evidence 

to create a triable issue regarding Plaintiff’s claimed exposed to asbestos-containing gravel from 

Sierra Rock while at the Dodge Ridge Ski Resort between 1995 and 2000.   

Defendant admitted that it provided asbestos-containing gravel to Dodge Ridge before 

1991. (Hatler Depo. 74:2-6.) The evidence shows that all rock used at Dodge Ridge was 

supplied from locations outside of Dodge Ridge. (Helm Decl. ¶¶3-4.) The evidence also shows 

that there were three companies that delivered rock to Dodge Ridge, but only Defendant’s rock 

contained asbestos. Preston Hough, the Mountain Operations Manager at Dodge Ridge from 

1981 to 1994, stated that he worked on expansion and maintenance projects at Dodge Ridge, 

including projects at the lodge, ski schools and surrounding parking lots. (Hough Decl. ¶ 2-3.) 

Hough also stated that some of these projects used aggregate or gravel that was supplied by 

Sierra Rock, George Reed and A&L Ready Mix. (Hough Decl. ¶ 4-5.) Matt Fanguinetti, an 

employee at L.K. Lehman Trucking, dba A&L Ready Mix, states that Lehman delivered rock 

from the following quarries: Sierra Rock, George Reed and Blue Mountain Minerals. (Fanguinetti 

Decl. ¶ 6.) Thus, the rock or gravel used at Dodge Ridge from 1981 to 1994 came from 

Defendant Sierra Rock, George Reed and Blue Mountain Minerals.  

The declaration of Jeffrey Reed states that George Reed sold its rock from the Table 

Mountain quarry for the past 45 years and that quarry did not contain asbestos. (Reed Dec. ¶¶ 

3-4.) The 1997 California Geological Survey Open File Report, No. 97-09, shows that the Blue 

Mountain Minerals quarry contained mostly limestone. (1997 Geological Survey at page 51.) 

This information provides part of the basis for expert Sean Fitzgerald’s opinion, discussed 

below. The Court notes that Plaintiff did not cite to a specific page number in the 180-plus page 

document, which would have assisted the Court and Defendant in locating the relevant evidence 

contained in that document.  

Defendant points out that the 1997 Geological survey identified the Jacmar mine, which 

contained serpentine, and the Copperopolis Mine in Calaveras County, which was once the 

largest asbestos mine in the United States. (1997 Geological Survey at pages A33 and 63.) 
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However, Defendant incorrectly argues that Plaintiff must show that the rock at Dodge Ridge did 

not come from these quarries. The deposition testimony and declarations provided by the 

parties did not identify Jacmar or Copperopolis as places that provided rock to Dodge Ridge and 

thus, Plaintiff need not address these quarries.  

Plaintiff’s expert Sean Fitzgerald stated that he tested rock from Defendant’s quarry and 

also from the parking lots and surrounding areas at Dodge Ridge and that rock at both locations 

contained asbestos. (Fitzgerald ¶¶ 11, 13-16.) Fitzgerald also stated that it was his opinion that 

the rock samples taken from Dodge Ridge were mineralogically consistent with the rock 

samples from Sierra Rock and were obviously from a serpentine ore. (Fitzgerald ¶20.) 

Fitzgerald also stated that the rock from Table Rock and Blue Mountain quarries are different 

mineralogical types from Defendant’s quarry, and Fitzgerald stated that is was more likely than 

not that the serpentine gravel found at Dodge Ridge came from Defendant’s quarry. (Fitzgerald 

¶20.)  

Dr. Bandli’s declaration does nothing more than underscore that there are disputed 

issues of fact with regard to the presence of Sierra Rock serpentine that was accessible to 

plaintiff.  Indeed, he says, “serpentine gravel was delivered from Sierra Rock Products before 

1991 and in 2003 and 2004.”  He then speculates, “from 1991 to 2003 gravel from other sources 

could have been placed over the gravel that originated from Sierra Rock Products.”  Perhaps.  If 

that is so, and if it was “placed over the gravel that originated from Sierra Rock Products” and if 

that “isolated it from Mr. Lamb” are all questions the jury will have to decide. 

  Plaintiff worked at Dodge Ridge from 1995 to 2000. (Lamb Decl. ¶3.) He also skied and 

snowboarded recreationally at Dodge Ridge during the same time period. (Lamb Depo. 20:20-

24.) Plaintiff regularly walked to the lodge, ski school and on the parking lots at Dodge Ridge. 

(Lamb Decl. ¶¶4-5; 7.) Plaintiff explained that these areas, especially the edge of the roads and 

parking lots, had gravel and were often not covered in snow. (Lamb Depo 20:7-21:15; 99:2-16; 

Lamb Decl. ¶¶4-5.) Plaintiff walked over this gravel to reach the ski area and to cross the 

parking lots and roadways. (Lamb Depo 20:17-18; Lamb Decl. ¶4.) Plaintiff also walked over 

gravel when going to the lodge, ski school building and ski instruction area. (Lamb Decl. ¶5.) 

There was dust from the gravel, which was disturbed by cars, and Plaintiff remembers breathing 

this dust. (Lamb Depo 21:16-21:25; Lamb Decl. ¶¶8 &10.)  

Dr. Richard Cohen stated that it was his opinion that the activities described by Plaintiff 

resulted in Plaintiff being exposed to level of asbestos above ambient air levels. (Cohen Dec. ¶ 

28.) In addition, Dr. Barry Horn stated that even very low exposures to asbestos are capable of 

causing mesothelioma and that it was his opinion that Plaintiff’s exposure to asbestos from 

Sierra Rock was a substantial factor to the total aggregate dose of Plaintiff’s asbestos exposure. 

(Horn Decl. ¶ 22.)  

The Court finds that considering all of this evidence together and making all reasonable 

inferences in favor of the non-moving party, Plaintiff’s evidence shows that Defendant’s 

asbestos-containing rock was at Dodge Ridge prior to 1995 when Plaintiff began working there. 
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Plaintiff’s evidence sufficiently describes a plausible route of exposure to asbestos from Sierra 

Rock’s serpentine at Dodge Ridge.  The declarations of doctors Cohen and Horn show that 

there are triable issues as to whether or not Defendant’s asbestos-containing rock contributed to 

Plaintiff’s disease.  

In ruling on this motion, the Court did not consider any evidence with respect to Plaintiff’s 

boots.  That evidence was unnecessary to the outcome of the motion, and is problematic.  See 

Line 15 below. 

While Defendant has shifted the burden on its motion for summary judgment, Plaintiff 

has shown there are triable issues of material fact. Therefore, the Court denies Defendant’s 

motion for summary judgment.  

Evidentiary Matters: 

Both sides made several evidentiary objections. The Court need only rule on those 

objections that it deems material to its disposition of this motion. (See Code of Civil Procedure 

§437c(q).) The Court’s ruling on evidence material to the Court’s ruling on this motion are below: 

Defendant requests that the Court take judicial notice of three maps, which depict areas 

of the Stanislaus National Forest. Plaintiff has objected to this request. The Court grants 

Defendant’s requests for judicial notice and will take judicial notice of the three maps. However, 

the Court does not have sufficient information to take judicial notice of the facts relating to the 

number and length of fire roads in Tuolumne County or to the area of Dodge Ridge. In addition, 

these maps are from 2008, 2010 and 2012, and it is not apparent that these maps accurately 

show the areas where Plaintiff claims he was exposed to asbestos at the time that Plaintiff 

claims his exposure occurred.  

Defendant’s objections to Kelly McKeekin’s declaration and exhibits D and I are 

overruled.  

Defendant’s objections to paragraph 9 and 10 and Exhibits H and I (and other objections 

regarding the boots): See above and see Line 14.  

Defendant’s objections to paragraph 10 of the declaration of Nolan Lamb is overruled.  

Defendant’s objection to paragraph 5 of Preston Hough’s declaration is overruled.  

Defendant’s objections to the declaration of Jeffrey Reed are overruled.  

Defendant’s objections to the declaration of Sean Fitzgerald are overruled, except that 

the Court declines to rule on the portions of the objections that relate to testing Plaintiff’s snow 

boots for asbestos; see above and see Line 14. 
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Defendant’s objections to the declaration of Dr. Richard Cohen are overruled, except 

that the Court declines to rule on the objection to paragraph 27 as that matter is not material to 

the Court’s ruling.  

Defendant’s objections to the declaration of Dr. Barry Horn are overruled.  

The Court notes that Defendant’s objections failed to quote or set forth the objectionable 

statements in violation of California Rules of Court, Rule 3.1354(b)(3). In the future all parties 

should comply with all applicable California Rules of Court.  

  

14. TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION TO/FOR EVIDENTIARY AND ISSUE SANCTIONS AGAINST 
PLNTF FILED BY SIERRA ROCK PRODUCTS INC 
* TENTATIVE RULING: * 
 
The Court is very concerned about the spoliation of evidence.  It appears that plaintiff undertook 
destructive testing without giving notice to defendant Sierra Rock (and other defendants) and 
without establishing a fair protocol, in advance, for the handling of the evidence.  As a general 
rule, that cannot be condoned. 
 
However, it is not at all clear what prejudice has resulted in this instance.  The Court has studied 
Dr. Bandli’s declaration.  He acknowledges that he has (i) inspected the snowboard boots and 
their “packaging,” (ii) obtained parts of the filters that “plaintiffs experts” (sic) created, and (iii) 
performed his own wipe sampling of the boots.   
 
It is not clear whether Dr. Bandli had access to the copper grids onto which the fibers and solids 
collected on the carbon-coated filter replicate were transferred.  The Court notes that Mr. 
Fitzgerald says that he was able to re-examine the grids prepared by ATEM laboratory.  Mr. 
Fitzgerald says “[t]he ATEM materials that I examined were not altered by my examination and 
are susceptible to further examination.”  If Mr. Fitzgerald could examine them, why can’t Dr. 
Bandli?  And, if Dr. Bandli can examine the ATEM grids, can’t he also examine Mr. Fitzgerald’s 
grids?   
 
Defendant also argues it was deprived of the ability to inspect the place in which the boots were 
stored.  It appears they may have been in a box.  Although Dr. Bandli’s declaration is not clear, 
it appear he may have had access to the box.  (None of the declarations say whether there was 
any particulate matter in the box available for analysis.)  And, to the extent it may be relevant, 
defendant has not explained why it cannot now usefully inspect the place in which the boots 
were stored. 
 
Dr. Bandli says that he does not have access to the “particulate” that was on the boots.  But he 
says somewhat vaguely, “The removed and destroyed material would have included additional 
particulate and material from the boots that would have been potentially useful in establishing 
the source of any particulate on the boots.”  He does not explain what he means by “additional 
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particulate and material,” whether he sought to determine if that “additional particulate and 
material” is present on the filters he obtained; or what the evidentiary significance of any of that 
might be.   
 
In short, the Court believes plaintiff behaved in a wrongful fashion, but is unable to determine 
with any confidence, what prejudice, if any, flows from that. 
 
Accordingly, the Court had decided the motion for summary judgment without reference to the 
evidence obtained from the snowboard boots.  As noted above, inclusion of that evidence in 
consideration of the motion would not change the result.   
 
However, the Court does not decide, now, whether to exclude reference to the boots at trial.  It 
intends to convene a hearing, in limine, to hear further testimony and evidence about this matter 
and will rule at that time on whether to exclude evidence and if so, what further sanctions, if any, 
to award.  
 
 

  

15. TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION TO CONTINUE TRIAL AND DISCOVERY CUT-OFFS FILED BY 
SIERRA ROCK PRODUCTS INC 
* TENTATIVE RULING: * 
 
Defendant describes a variety of discovery issues that, it contends, warrant a continuance.  But 
rather than seeking an order shortening time for a motion to compel it sought shortened time for 
a motion for a continuance.  
 
Given the concerns expressed with respect to Line 16 below, the motion is denied.  
 
In plaintiff’s “sur-opposition” it says the parties have reached an agreement with respect to 
certain matters.  The Court will enter the proposed order attached as Exhibit A to that sur-
opposition.  (The form of order e-mailed to the cxlit mail box on January 20, 2017 did not have 
an “approved as to form” line, so the Court has been holding it for ten days.  However, it will e-
sign that order unless counsel wishes to argue this paragraph of the tentative ruling.)   
 
The Court is prepared to discuss with the parties what deadlines, if any, might properly be 
extended to account for discovery issues that remain.  If any party wishes to make a proposal 
with respect to that, it shall (i) give notice that it wishes to ‘argue’ the tentative in the usual way, 
(ii) meet and confer with all parties prior to this matter being called and (iii) fax to the Court a 
copy of its proposal.   
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16. TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION FOR AN ORDER MAINTAINING TRIAL DATE WITH PREFERENCE 
FILED BY NOLAN LAMB 
* TENTATIVE RULING: * 
 
There is clear and convincing evidence of substantial medical doubt of plaintiff’s survival beyond 
six months.  CCP 36(d).  See “Declaration of Andrew Lowy, M.D. in Support of Motion for 
Preference in Trial Setting.” 
 
Even if there were not such evidence, it is clear that plaintiff’s health is in serious decline and 
that his ability to participate in this litigation is in serious jeopardy.  See “Declaration of Nolan 
Lamb in Support of Motion for Preference in Trial Setting.”  Plaintiff, of course, has a substantial 
interest in the action as a whole and his health is such that a preference is necessary to prevent 
prejudicing his interest in the litigation.  CCP 36(a), (e).  
 
Both declarations say the same thing: there is no cure for mesothelioma and plaintiff’s 
treatments are palliative only.   
 
Plaintiff is entitled to his day in court. The motion is granted.  The trial date is confirmed. 
 
 

 


